 SEQ CHAPTER \h \r 1             PROPRIETARY INFORMATION NON-DISCLOSURE AGREEMENT


…… and _________________________, a formulary and or cosmetic fabricator (“Company”) specifically producing private label products, agree as follows: 
               A.  Proprietary Information may include but is not limited to the following:  for example, formulations, formulary, trade names, trademarks, copyrights, and or derivatives and or adjuncts thereof, data in any form or format, know-how, formulae, designs, prototypes, photographs, business “models.” Pricing and or price lists, customer lists, studies, findings, inventions and or ideas, AND OR ELECTRONIC REPRESENTATION AND OR THE DERIVITIVES AND OR PORTIONS THEREOF DERIVED FFROM AND OR ENCHANCED AND OR EXPANDED IN ANY MANNER WHATSOEVER, but is not limited to these items. Any of the foregoing, but not so limited, as disclosed to the other is deemed irrevocably, to be proprietary information of the discloser.  This Confidential Information and Other Materials shall remain the property of Discloser.   For purposes of this agreement, “Derivatives” shall mean: (a)  copyrightable or copyrighted material, any translation, abridgment, revision or other form in which an existing work may be recast, transformed or adapted.; (b) for patentable or patented material, any improvement thereon; and (c) for material which is protected by trade secret, any new material derived from such existing trade secret material, including new material which may be protected under copyright, patent and/or trade secret laws. All materials (including, without limitation, documents, drawings, models, apparatus, sketches, designs, lists and all other tangible media of expression) furnished by each of the parties, are hereby designated in writing to be the property of such Discloser, shall remain the property of such Discloser. At such Discloser’s request and no later than five (5) days after such request, such Recipient shall promptly destroy or deliver to such Discloser, at such Discloser’s option, (a) all materials furnished to such Recipient by such Discloser. (b) all tangible media of expression in such Recipient’s possession or control to the extent that such tangible media incorporate any of such Discloser’s Confidential Information, and (c) written certification of such Recipient’s compliance with such Recipient’s obligations under this sentence.

               B.  The discloser, which can be either Business or Company, intends to maintain the trade secret and non-public status of its Proprietary Information. 

               C.  The discloser shall designate, copy, replicate and or otherwise make clear and known to recipient and or mark to the extent practical, by example, exemplar, description and or physical “showing” to the disclosed to party, the confidential nature of and the Proprietary Information so that the recipient, which can be either Business or Company, is aware that its receipt is governed by the terms of this agreement.  In order for visual or oral disclosures containing Proprietary Information to receive the benefits of confidentiality and limited use hereunder, the discloser must provide to the recipient, in writing and within thirty days of each such disclosure, a written summary containing the substance of each such visual or oral disclosure and that each such disclosure was made pursuant hereto.  Each party disclosing information shall be in receipt of the others acknowledgement of the “listing” and or description of the confidential information.


      D. The Proprietary Information relates generally to the “business” of discloser and consists of but is not limited to those items as derived from ideas and or other “things as described in paragraph “A” above, but not so limited.  Company is aware that Business is engaged in the marketing, manufacturing and sale of cosmetic and related products and Business is aware that Company is in the business of manufacturing as private labelled products, products that Company usually and normally sells to third parties. 


E.  While the amount of and or the particulars of the disclosure of the Proprietary Information to be disclosed is completely within the discretion of the discloser, all disclosures hereunder shall, from time to time, be augmented, modified and or otherwise altered, but any additional, deletion and or change is necessarily contemplated herein. Notwithstanding anything to the contrary contained herein, recipient's obligations of secrecy and use and or limited use created hereby shall cease five (5) years after the date when business operations described herein have ceased. Recipient, after disclosure, shall keep all of such disclosed information absolutely secret and may not, directly, indirectly, through agents, employees or other representatives, in whole or in part, cause any portion of such disclosed material to be viewed, looked at, used, modified, altered, changed in character, kind, description, use, function and or in any other manner, to any third persons or entities.  If disclosee materially changes its character (i.e. from a corporation and or Limited Liability Company to a wholly or partially owned subsidiary of another corporate entity, or some other form of merger, acquisition and or split) upon written request for such disclosure to such “captive entity”, discloser may then enable and or allow such transfer of information.  However, transferee of such information is irrevocably bound hereby and hereto. 

               
F.  Recipient shall not use the Proprietary Information disclosed by      discloser hereunder for its own benefit, the benefit of others or in any manner that may be considered detrimental to discloser in the sole and absolute discretion of discloser, as determined, from time to time by the discloser; nor disclose to others that the Proprietary Information is known by or to be used by, or available for any use and or dissemination by disclosee.  Notwithstanding the foregoing, recipient may evaluate      said Proprietary Information and do such other things as may be authorized in writing by discloser or as required by law based upon lawful process. Further, any clientele, customer or prospective customer of Business directly or indirectly “referred” to Company is and shall irrevocably remain the sole and exclusive customer of Business such that no direct contact and or billing and or solicitation of any of CDM’s customers shall be made by company at any time. In the vernacular of business, there shall never be any “going behind” the other for any reason whatsoever. 
               
G.  Nothing contained herein shall deprive recipient of the right to use or disclose any information which is:

               
1.  at the time of disclosure or becomes at a later date, generally

               known to the trade or the public through no fault of recipient and then

               only after said later date;

               
2.  possessed by recipient, as evidenced by recipient's written or other

               tangible evidence, before receipt thereof from discloser;

               
3.  independently developed by recipient, as evidenced by recipient's

               written or other tangible evidence;

               
4.  furnished to a third party by the discloser without restrictions on its

               use and disclosure;

               
5.  disclosed pursuant to a judicial or other appropriate governmental

               order; provided, however, that recipient gives the discloser reasonable

               (to the extent practical) advance notice of the order; or

               
6.  disclosed to recipient in good faith by a third party who has an

               independent right to such information. 

               H.  If Company decides to commercially exploit a product embodying some of its Proprietary Information disclosed hereunder, then for a period of five (5) years (commencing on the date the Company notifies Business of Company's intention to commercially exploit said product) the Company shall purchase said product, or components to be used in connection therewith, from Business if Business is willing and able to sub license it. The prices at which Business is to sub license such product or components, as the case may be, to Company shall be based on Business' standard prices and on such other Business terms and conditions then in effect.
               I.  The recipient shall return all documents and copies and other material turned over to it containing Proprietary Information promptly on the discloser's request for all but not less than all of same, and provide the discloser with a copy of all reports, data, test results and technical information generated by the recipient during its evaluation.

               J.  This agreement contains the entire agreement of the parties relating to the subject matter hereof and shall inure to and be binding upon the successors and assigns of the parties; provided, however, that the foregoing shall not be deemed to allow recipient to disclose the discloser's Proprietary Information to third parties except as specifically provided in one of the other sections hereof. 


     K. This agreement shall be governed by and construed in accord with laws of the State of California.


     L.  Should any party hereto breach any term or condition hereof or as described herein or as same pertains to any performance and or forbearance by the other, the parties shall engage in binding arbitration of any dispute before a single arbitrator with Judicate West, and the party prevailing in such litigation shall be entitled to reasonable attorney fees and costs as incurred in the process.  This includes the seeking of and obtaining of injunctive remedies which are specifically contemplated by the parties hereto upon the breach ads described, by the other.  The party making demand for arbitration shall, concurrently therewith, set out, in writing, in the demand for arbitration, Judicate West arbitrators, the names, business addresses and contact numbers and qualifications of ten (10) persons then participating as triers of fact affiliated with the Los Angeles, San Fernando Valley and or Santa Monica offices of Judicate West. The receiving party shall then pick, from the ten (10) individuals provided, three (3) from the list and or panel.  The party first demanding arbitration, shall then pick one (1) of the three (3) remaining proposed arbitrators as the single binding arbitrator. Discovery may be conducted by either party and may be done as if this matter were being litigated in Superior Court, County of Los Angeles and subject to all of the Local Rules and State laws applicable.  Discovery disputes, if any, shall be determined to a finality by the single neutral arbitrator in such manner as the arbitrator shall determine or deem fit. 

By:   


    By   



